O AT
UNITED STATES %

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010 /9 £‘ 5_0?\0 é

DIVISION OF

AE——
B T ——

08066240

Thomas D. Camey
Vice President and General Counsel
Borders Group, Inc.

100 Phoenix Drive fomt _lQé’J*

Ann Arbor, MI 48108 o
, 2evica:

Re:  Borders Group, Inc. R“ff'.‘u: IA-S -
Incoming letter dated March 2, 2006 Putlic

Aviitabilinye 3 q ZDD{D _

!

Dear Mr. Camney:

This is in response to your letter dated March 2, 2006 concerning the shareholder
proposal submitted to Borders by John Chevedden. On January 26, 2006, we issued our
response expressing our informal view that Borders could not exclude the proposal from
its proxy materials for its upcoming annual meeting. You have asked us to reconsider our
posthion.

The Division grants the reconsideration request, as there now seems to be some
basis for your view that Borders may exclude the proposal under rule 14a-8(i)(10). We
note that there is a substantive distinction between a proposal that seeks a policy and a
proposal that seeks a bylaw or charter amendment. In this regard, however, we further
note that the action contemplated by the subject proposal is qualified by the phrase “if
practicable” and that the company has otherwise substantially implemented the proposal.
Accordingly, we will not recommend enforcement action to the Commission if Borders
omits the proposal from its proxy materials in reliance on rule 14a-8(i)(10).

6CESSED

Sincerely,
TUEREERC w2l
VoSN Y e
© JAN T 22007 .i FINA Martin P. Dunn
] ; Acting Director
Ve ... 1086

cc:' John Chevedden
2215 Nelson Avenue, No. 205
Redondo Beach, CA 90278
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Re:  Request for Reconsideration by Borders Group, Inc. TR

Stockholder Proposal of Mr. John Chevedden
Securities Exchange Act of 1934 —~ Rule 14a-8

Ladies and Gentlemen:

On behalf of Borders Group, Inc. (the “Company”), we respectfully request that the Staff
of the Securities and Exchange Commission (the “Commission”) reconsider its response dated
January 26, 2006 in which it denied the Company no-action relief with respect to a stockholder
proposatl (the “Proposal”) received from Mr. John Chevedden. The Staff’s response is attached
as Annex A.

We believe that reconsideration is warranted for the reasons set out in the letter dated
March 1, 2006 (the “Bristol-Myers Letter”) submitted by Gibson Dunn & Crutcher, LLP on
behalf of its client Bristol-Myers Squibb Company (“Bristol-Myers”), a copy of which is
attached as Annex B. By attaching the Bristol-Myers Letter, we avoid repeating the analysis
provided therein, but respectfully advise the Staff that we concur in such analysis. We also note
that the facts underlying the Company’s request for reconsideration are substantially identical to
those addressed in the Bristol-Myers Letter. In particular, we advise the Staff as follows:

() The Proposal is identical in all material respects to that received by Bristol-Myers;

(i) Like Bristol-Myers, the Company does not currently have a stockholder rights
plan in effect and has adopted a policy on stockholder rights piifs(the:Policy™)
identical in all material respects to that of Bristol-Myers;

(in)  Like Bristol-Myers, the Company’s Board of Directors has the power and
authority under its constituent documents to make, alter or repeal the Company’s
By-Laws, and such power and authority are not limited in any way with respect to
the subject matter of the Proposal, with the result that the processes and fiduciary
duties of the Board of Directors are the same whether the substance of the Poilcy
1s reflected in a Board policy or a By-Law;

Borders, inc. and Walden Book Company, Inc. ate subsidiaries of Borders Group, Inc.
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(iv)  Like Bristol-Myers, the Company requested the Staff’s concurrence that, as
permitted by Rule 14a-8(i)(10), the Proposal is excludable from the Company’s
proxy statement for its 2006 annual stockholders meeting on the basis that the
Company had substantially implemented the Proposal; and

-

v) As in the case of Bristol-Myers, the Staff previously granted the Company no-
action relief with respect to a stockholder proposal identical in all matenal
respects to the Proposal on the basis that the Policy substantially implemented that
proposal.

We also concur in Bristol-Myer’s request that, should the Staff not reverse its position,
the Staff refer this matter to the Commission for review pursuant to 17 C.F.R. § 202.1(d) because
it involves both “matters of substantial importance” and “novel or highly complex” issues.

We will be printing our proxy statement on or about March 31, 2006, and would
appreciate receiving the Staff’s response by that date, if possible.

Pursuant to Rule 14a-8(j), enclosed herewith are six copies of this letter and its
attachments. Consistent with the provisions of Rule 14a-8(j), we are concurrently providing
copies of this correspondence to the Proponent.

If the Staff has questions or requires additional information with respect to this request
for reconsideration, please contact me at (212) 225-2472.

Verytiuly yours,
i

;V{,, J 4,}(,4

Thomas D. Carmney
Senior Vice President and General Counsel

ce: Mr. John Chevedden

Christopher Cox, Chairman c YT VRS
Cynthia A. Glassman, Commissioner

Paul S. Atkins, Commissioner

Roel C. Campos, Commissioner

Annette L. Nazareth, Commissioner

Alan L. Beller, Director, Division of Corporation Finance

Martin Dunn, Deputy Director, Division of Corporation Finance

BGRTDCWPROXYWPROXY_06\Request for Reconsideration. DOC
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Annex A

January 26, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: Borders Group, Inc.
Incoming letter dated December 19, 2005

The proposal requests that the board amend its charter or bylaws to require that
any future or current poison pill be redeemed unless it is submitted to a shareholder vote

as soon as practicable.

We are unable to concur in your view that Borders may exclude the proposal
under rule 14a-8(i)(10). Accordingly, we do not believe that Borders may omit the
proposal from its proxy materials in reliance on rule [4a-8(1)(10).

Sincerely,

Musgfietn s

Mary Beth Breslin
Special Counsel




Annex B

GIBSON, DUNN & CRUTCHER LLP

LAWYERS

A REQISTERED LIMITED LIABILITY PARTNERSHIP
INCLUDING PROFESSIONAL CORPORATIONS

1050 Connecticut Avenne, N.W. Washington, D.C. 20036-5306
{202) 955-8500
www.gibsondunn.com

AGoodman(@gibsondunn.com

March 1, 2006

Direct Dial Client No.
(202) 955-8653 C 11810-00003

Fax No.
(202) 530-9677

VI4 HAND DELIVERY

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  Request for Reconsideration by Bristol-Myers Squibb Company
Stockholder Proposal of Charles Miller
Securities Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen:

On behalf of our client Bristol-Myers Squibb Company (the “Company”), we respectfully
- Tequest that the staff (the “Staff”) of the Securities and Exchange Commission (the

“Commission”) reconsider its response dated January 27, 2006, denying the Company no-action
relief with respect to a stockholder proposal and a statement in support thereof (the “Proposal™)
received from Dr. Charles Miller (the “Proponent™), who has appointed Mr. John Chevedden to
be his representative for all issues pertaining to the Proposal. Should the Staff not reverse its
position, we respectfully request that the Staff refer this matter to the Commission for review
pursuant to 17 C.F.R. § 202.1(d) because it involves both “matters of substantial importance”
and “novel or highly complex” issues for the reasons discussed below. The Proponent submitted
the Proposal for inclusion in the Company’s proxy statement and form of proxy &ikits 2006
Annual Stockholders Meeting (collectively, the “2006 Proxy Materials™).

LOS ANGELES NEW YORK WASHINGTON, D.C. SAN FRANCISCO PALO ALTO
LONDON PARIS MUNICH BRUSSELS ORANGE COUNTY CENTURY CITY DALLAS DENVER
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The Company has authorized us to advise you that the following companies also concur
with this request for reconsideration and will submit their own letters to that effect:

* The Boeing Company;

* Borders Group, Inc.;

e Electronic Data Systems Corporation;
* The Home Depot, Inc.; and

¢ Honeywell International Inc.

We believe that Staff reconsideration or Commission reversal is warranted because the
express language of the Proposal recognizes that the Company may take action other than
amending its Restated Certificate of Incorporation or Bylaws to implement the Proposal.
Moreover, the Staff Response narrowly interpreted the “substantially implement” standard in
Rule 142-8(i}(10) in a manner that (1) is inconsistent with the Proposal and Staff precedent, (2) is
inconsistent with the history, purpose and application of Rule 14a-8(i)(10), and (3) will result in
this exclusion becoming a nullity. In this regard, as discussed below, the Proposal is the fourth
stockholder proposal concerning poison pills submitted to the Company by the Proponent’s
representative in the last five years. Despite the Company’s adoption of a policy that addresses
the essential objective of these proposals ~ a stockholder vote on any new poison pill — the
Proponent’s representative has persisted in presenting stockholder proposals that contain only
slight vanriations in language. Thus, we believe that Staff reconsideration or Commission
reversal is necessary to avoid abuse of the Rule 14a-8 process.

BACKGROUND

I The Proposal

The Proposal requests that the Company’s Board of Directors (the “Board”) “redeem any
future or current poison pill, unless such poison pill is subject to_a shareholder vote as a separate
ballot item, to be held as soon as may be practicable. Charter or bylaw inclusidiyifipracticable.”
This is the fourth year that the Proponent’s representative has represented a stockholder who
submitted a poison pill stockholder proposal to the Company. As discussed below, the Company
responded to stockholder votes on these proposals in 2002 and 2003 by adopting a policy
addressing poison pills. In 2004, the Staff concurred that a similar poison pill proposal was
excludable under Rule 14a-8(i)(10) because the Company’s policy substantially implemented it.
See Bristol-Myers Squibb Co. (avail. Feb. 11, 2004) (Recon.). The Company did not receive a
similar proposal in 2005.
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IL The Company’s Policy on Poison Pills

The Company does not have in place a stockholder rights plan, which is sometimes _
referred to as a “poison pill.” Moreover, on December 9, 2003, the Company’s Board adopted a
corporate governance policy regarding poison pills (the “Company Policy™).

The Company Policy is as follows:
Board Policy on Stockholder Rights Plan

It is the company’s policy to seek stockholder approval prior to its adoption of a
stockholder rights plan, unless the board determines, with the concurrence of a
majority of its independent non-executive members, that, due to timing concermns,
it is in the best interests of the company’s stockholders to adopt a rights plan
without delay.

If a rights plan is adopted without prior stockholder approval, the plan must
provide that it shall expire unless ratified by stockholders within one year of

adoption, !
HI.  Precedent on Poison Pill Stockholder Proposals

The Proposal is the most recent variation in a line of proposals that have been submitted
by stockholders who designated Mr. Chevedden as their representative. Over the last several
years, in response to the corporate governance concerns reflected by these proposals and other
similar proposals, dozens of public companies have determined to redeem or not to renew poison
pills.2 In addition, companies that redeemed their poison pills and companies that did not have a
poison pill in place have adopted policies to the effect that the company will not adopt a poison
pill unless that pill is submitted to a stockholder vote. As a result of these corporate governance
initiatives by companies, the Staff has consistently concurred for at least the last two years that
companies that have redeemed any existing poison pill and adopted a policy similar to the
Company Policy may exclude stockholder proposals such as the Proposal under Rule 14a-
3(1)(10). T . ]

N JEYSL Y

1 http://www.brns.comfaboutbms/corporate__govemance/content/data/additpol.html.

2 For example, 136 companies have redeemed their poison pills since January 1, 2003,
mncluding 49 companies in the S&P 500. See SharkRepellent.net (searched on February 22,
2006).
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In AutoNation, Inc. (avail. Mar. 5, 2003), the Staff first concurred that a policy such as
the Company Policy substantially implemented a proposal such as the Proposal. Later that same
year in Hewlett Packard Co. (avail. Dec. 24, 2003), a stockholder represented by Mr. Chevedden
submitted a proposal requesting that the company “submit the adoption, maintenance or
extension of any poison pill to a shareholder vote” and subsequently submit “dilution or removal
of this proposal . . . to a shareholder vote at the earliest next shareholder election.” Hewlett
Packard indicated in a letter to the Staff that it intended to omit the proposal under Rule 14a-
8(1)(10), noting that the company had earlier terminated its poison pill, and that the company’s
board had adopted a policy substantially similar to the Company Policy. Hewlett Packard’s
letter explained that the policy needed to allow its board to adopt a poison pill subject to a
subsequent shareholder vote in order to satisfy directors’ fiduciary duties. The no-action request
also included an opinion of counsel confirming that, under Delaware law, adoption of the policy
without a “fiduciary out” would “be vulnerable to challenge as disabling the Board from
effectively exercising its statutory and fiduciary duties.” The Staff concurred that Hewlett
Packard could exclude the proposal under Rule 14a-8(i)(10) despite the fact that Hewlett-
Packard’s policy did not exactly mirror the proposal.

Since AutoNation, the Staff has in approximately 44 instances over the last three years
granted no-action relief (including to the Company) with respect to similar proposals submitted
by stockholders (the majority of whom had designated Mr. Chevedden as their representative)
when the companies have adopted corporate governance policies similar to the Company Policy.
See, e.g., Verizon Communications Inc. (avail. Feb. 16, 2006); Sempra Energy (avail. Jan. 25,
2006); Southwest Airlines Co. (avail. Mar. 31, 2004) (Recon.); Borders Group, Inc. (avail.

Mar. 1, 2004); Bristol-Myers Squibb Co. (avail. Feb. 11, 2004) (Recon.); Bank of America Corp.
{avail. Mar. 1, 2004); Honeywell International Inc. (avail. Jan. 27, 2004); Citigroup (avail.

Feb. 25, 2003). The stockholders represented by Mr. Chevedden have over this time proffered a
number of variations in the wording of the proposals. For example, in Kimberly-Clark Corp.
(avail. Dec. 22, 2004), the proposal requested that the board “redeem any poison pill, unless such
poison pill is approved by the affirmative vote of holders of a majority of shares present and
voting as a separate ballot item, to be held as soon as may be practicable.” In Morgan Stanley
(avail. Mar. 14, 2005), the proposal requested that the board “adopt a policy that any future
poison pill be redeemed or put to a shareholder vote within 4-months after it is adopted by our
Board [and] formalize this as corporate govemance policy or bylaw consistent*ijth the;
governing documents of our company”). In Verizon Communications Inc. (avail. Feb. 16, 2006),
the proposal asked the board to “adopt a rute that our Board will redeem any future or current
poison pill unless such poison pill is submitted to a sharcholder vote, as a separate ballot item, as
soon as may be practicable.” Despite the variation in language, in Kimberly-Clark, Morgan
Stanley, Verizon Communications and numerous other letters, the Staff repeatedly granted no-
action relief under Rule 142a-8(i)(10), concurring that the proposal had been substantially
implemented where the company did not have an existing poison pill and had adopted a
corporate governance policy that (similar to the Company Policy) provides that any poison pill
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that the board, in the exercise of its fiduciary duties, determined to adopt in the future would be
submitted to a stockholder vote within a specified time period. See also Allegheny Energy Co.
(avail. Mar. 9, 2005); The Boeing Co. (avail. Mar. 9, 2005); The Home Depot, Inc. (avail. Mar. 7,
2005); Electronic Data Systems Corp. (avail. Mar. 2, 2005); Genuine Parts Co. (avail. Jan. 3,
2005). Likewise, in General Motors (avail. Mar. 14, 2005), the Staff concuired that the
company’s adoption of a policy like the Company Policy substantially implemented a
stockholder proposal requesting adoption of a policy or a bylaw that any future poison pill be
redeemed or submitted to a shareholder vote. Thus, while the text of subsequent stockholder
proposals regarding poison pills varied as to procedural matters such as timing or presentation of
any stockholder vote, the.Staff recognized and concurred that the companies’ action substantially
implemented these proposals even if the policies adopted by the companies did not address these
incidental matters. .

IV.  The Company’s Request for No-Action Relief and the Staff’s Response

On December 23, 2005, the Company filed with the Staff a letter requesting that
the Staff concur that the Company could properly exclude the Proposat from the 2006
Proxy Materials (the “Company Request™). A copy of the Company Request, including
the Proposal, is attached hereto as Exhibit A. The Company Request stated that the
Company does not have an existing poison pill and that the Company’s board had
adopted the Company Policy on December 9, 2003. The Company Request indicated the
Company’s belief that, based on Rule 14a-8(i)(10) and the foregoing precedent, the
Company Policy substantially implemented the Proposal and, thus, requested the Staff to
concur that the Proposal was excludable. The Proposal and the Company Policy are
substantially similar to the stockholder proposals and company policies addressed in the
numerous precedent discussed above, but for the fact that the Proposal states “Charter or
bylaw inclusion if practicable.”

On January 27, 2006, the Staff issued its response to the Company Request noting, “[w]e
are unable to concur in your view that Bristol-Myers may exclude the proposal under rule 14a-
8(1)}(10)” (the “Staff Response”). While the Staff Response did not include any explanation for
its position, the only manner in which the Company Policy may be viewed to vary from the
Proposal is that the Proposal states “Charter or by law inclusion if practicable, axhile the
Company Policy is a board corporate governance policy not included in the Comip&ity”s Restated
Certificate of Incorporation or Bylaws.3 Thus, it appears that the Staff denied no-action relief to

3 The only other aspect of the Company Policy that differs from the Proposal is that the
Proposal asks for a subsequent stockholder vote “as soon as practicable” while the Company
Policy provides that a vote will occur “within one year” of any pill being adopted. However,

[Footnote continued on next page]
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the Company under Rule 14a-8(i}(10) merely because the Company Policy was not set forth ih
the Company’s Restated Certificate of Incorporation or Bylaws.

For the reasons discussed below, we believe that the Staff Response represents a dramatic
and inappropriate shift in the Staff’s long-history of recognizing that company action can
substantially implement stockholder proposals seeking greater stockholder involvement with
respect to poison pills.

ANALYSIS

1L Reconsideration is Warranted Because the Staff Response is Inconsistent
with the Proposal and Precedent

For purposes of deciding whether a company’s actions substantially implement a
stockholder proposal under Rule 14a-8(i)(10), the Staff has stated “a determination that the
company has substantially implemented the proposal depends upon whether [the company’s}
particular policies, practices and procedures compare favorably with the guidelines of the
proposal.” Texaco, Inc. (avail. March 28, 1991) (involving a proposal requesting the company to
adopt a set of environmental guidelines which involve implementing operational and managerial
programs as well as making provision for penodic assessment and review). The Staffs
determination that companies could exclude various versions of proposals similar to the Proposal
demonstrates the Staff’s repeated concurrence that the essential objective of the Proposal is
preventing the Company from adopting or maintaining a poison pill unless it has been submitted
to a vote of stockholders. The Company Policy achieves this objective because it provides that
any poison pill adopted without prior stockholder approval “shall expire unless ratified by
stockholders within one year of adoption.” Thus, the Company’s policies, practices and
procedures under the Company Policy “compare favorably” with those sought under the
Proposal, because the Company Policy fully implements the essential policy of the Proposal.

The primary difference between the Proposal and the Company Policy is the manner in which
the Company Policy was implemented — through a Board-approved governance policy instead of
a bylaw or certificate of incorporation amendment. We believe that this variation is not a valid
basis for distinguishing the Company Policy from the Proposal, because (i) the Commission and

Sk . L
-.M-‘;-:-_'\'

[Footnote continued from previous page])

the Staff previously has concurred that the timing set forth in the Company Policy
substantially implements the same tirning requested by the Proposal. See, e.g., Sempra
Energy (avail. Jan. 25, 2006) (concurring that the company substantially implemented a
similar poison pill stockholder proposal requesting a stockholder vote “as soon as may be
practicable” where the company policy provided for a vote “within 12 months”).
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Staff have both recognized that proposals can be “substantially implemented” by means other -
than that requested by the proponent, (ii) the Proposal itself reflects the fact that having a policy
set forth in the certificate of incorporation or bylaws is not an essential element of the Proposal,
but need only be effected “if practicable,” and (iii) the Company Policy operates in the same
manner regardless of where it is embodied.

Commission statements and Staff precedent under Rule 14a-8(1)(10) confirm that the
standard for determining whether a proposal has been “substantially implemented” is not
dependent on the means by which implementation is achieved. For example, when it initially
adopted the predecessor of Rule 14a-8(1)(10), the Commission specifically determined not to
require that a proposal be implemented ‘‘by the actions of management,” observing, “it was
brought to the attention of the Commission by several commentators that mootness can be
caused for reasons other than the actions of management, such as statutory enactments, court
decisions, business changes and supervening corporate events.” Adoption of Amendments
Relating to Proposals by Security Holders, Exchange Act Rel. No. 19771 (Nov. 22, 1976). The
focus of Rule 14a-8(i)(10) on whether “particular policies, practices and procedures compare
favorably” with those requested under the proposal, and not on the means of implementation,
was recently highlighted in /ntel Corp. (avail Feb. 14, 2005). In the Intel no-action letter, the
company had received a proposal asking that it “establish a policy” of expensing all future stock
options. The company argued that the proposal had been substantially implemented through
FASB’s adoption of Statement 123(R), requiring the expensing of stock options. Although the
proponent vehemently asserted in correspondence with the Staff that adoption of the accounting
standard was different than company adoption of a policy as requested under the proposal, the
Staff concurred that the new accounting rule had substantially implemented the proposal.

The Proposal asks that the Board *“redeem any future or current poison pill, unless such
poison pill is subject to a shareholder vote as a separate ballot item, to be held as soon as may be
practicable.” The Proposal further adds “Charter or by law inclusion if practicable” (emphasis
added). Thus, the Proposal itself recognizes that implementation through the certificate of
incorporation or bylaws is not a critical element of the Proposal, but need only be effected “if
practicable.” This language clearly permits the Company’s Board to determine the best means to
implement the Proposal. Moreover, this language clarifies that the goal of the Proposal is to
provide for a stockholder vote on any future poisen pills, even if the Company’ $Board .
determined that it was not practicable to effect that provision through an amendment to the
Company’s Restated Certificate of Incorporation or Bylaws. As Merriam-Webster’s Thesaurus
explains, the term “practicable” *implies that something may be effected by available means or
under current conditions.” For example, amending the Company’s Restated Certificate of
Incorporation in advance of the Company’s 2006 Annual Meeting clearly was not an “available
means” for the Company to effectuate the Proposal, because that action requires a stockholder
vote. Given the Proposal’s flexible language, and given the Company’s determination that the
best and most readily available means to implement the Proposal is through the Company Policy,




GIBSON, DUNN & CRUTCHERLLP

Office of Chief Counsel
Division of Corporation Finance
March 1, 2006

Page 8

we believe that it would not be appropriate, and would be inconsistent with Staff precedent, if the
Staff concluded that the manner in which the Proposal was implemented affected whether the
Company “substantially implemented” the Proposal.

Moreover, the Company Policy fully effectuates the Proposal because, regardless of
whether embodicd in a corporate governance policy, a bylaw or a charter provision, the
Company Policy would operate in the same manner. In this regard, it is important to note that
the subject matter of the Proposal is the conduct of the Company’s Board, because under
Delaware law only a company’s board of directors has the ability to implement a poison pill.
The Company Policy responds to and implements the Proposal by setting forth a process that
must be followed by the Company’s Board in considering and, if it determines to do so,
implementing a poison pill. Those procedures are the same regardless of whether set forth in a
corporate governance policy, certificate of incorporation or bylaw: the Company’s Board will
adopt a poison pill only if it first submits the poison pill to a stockholder vote, unless the Board
determines, in the exercise of its fiduciary duties, that, due to timing concerns, it is in the best
interests of the company’s stockholders to adopt a rights plan without delay. In that case, the
Company Policy provides that the poison pill will expire uniess the Board submits it to a
stockholder vote and stockholders ratify it within one year of adoption. The attached legal
opinion from Potter Anderson & Corroon LLP (Exhibit B) confirms that, in that firm’s opinion,
under Delaware law the Board’s duties, process and analysis under the Company Policy — that is,
in determining whether to adopt a poison pill and whether to maintain the Company Policy - is
the same regardless of whether the Company Policy is set forth in a corporate governance
provision or in the Company’s Restated Certificate of Incorporation or Bylaws.

For the foregoing reasons, we believe that under SEC and Staff interpretations of
Rule 14a-8(i)(10), under the language of the Proposal itself, and under applicable state law, the
Company Policy implements the Proposal, and accordingly request that the Staff reconsider its
prior determination to the contrary.

II. Reconsideration is Warranted Because Denial of No-Action Relief Is
Inconsistent with the History, Purpose and Application of que 14a-83i))(10)

The Staff Response denying no-action relief with respect-6 the Proposalis inconsistent
with the history and purpose of Rule 14a-8(i)(10) because it follows a “formalistic™form-over-
substance approach that the Commission rejected in adopting the Rule. The purpose of this
exclusion, as articulated by the Commission, is “to avoid the possibility of shareholders having
to consider matters which already have been favorably acted upon by the management.” See
Proposed Amendments to Rule 14a-8 under the Securities Exchange Act of 1934 Relating to
Proposals by Security Holders, Exchange Act Release No. 12,598 (July 7, 1976) (hereinafter, the
“1976 Release™). In the case of the Proposal, the Company has acted favorably upon the matter
through the Company Policy and thus stockholders should not have to consider the Proposal. .
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A review of the administrative history of Rule 14a-8(i)(10) illustrates the extent to which
the Commission intended to reject a “formalistic” approach to this basis for excluding
stockholder proposals. In 1976, the predecessor to Rule 14a-8(1)(10) was proposed by the
Commission in order to codify a standard that had been applied by the Staff as a ground for
exclusion, but which had not been specifically stated in the Rule. See The 1976 Release. The
proposed rule provided that a company could exclude a stockholder proposal from its proxy
staternent “[1]f the proposal has been rendered moot.” Id. Following adoption of the predecessor
to Rule 14a-8(i)(10), the Staff narrowly interpreted the “rendered moot” standard by granting no-
action relief only when proposals were “fully effected” by the company. Proposed Amendments
t0 Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals by Security
Holders, Exchange Act Release No. 19,135 (Oct. 14, 1982). By 1983, the Commission
recognized that the “previous formalistic application of [the Rule] defeated its purpose” because
Proponents were successfully convincing the Staff to deny no-action relief by submitting
proposals that differed from existing company policy by only a few words. Amendments to
Rule 14a-8 Under the Securities Exchange Act of 1934 Relating to Proposals by Security
Holders, Release No. 20091, at § ILE.S. (Aug. 16, 1983) (hereinafter the “1983 Release™).
Therefore, in 1983, the Commission adopted a change from the Staff’s previous interpretation of
the Rule to allow companies to exclude proposals that had been “substantially implemented.”
The 1983 Release. The Commission acknowledged that this interpretive change would “add
more subjectivity to the application of the provision” but believed that the revision was necessary
in order for the Staff to prevent stockholders from circumventing the purpose of the Rule by
slightly varying their proposals. The 1983 Release. The 1998 amendments to the proxy rules
reaffirmed this position. See Amendments to Rules on Shareholder Proposals, Exchange Act
Release No. 40018 (May 21, 1998).

The Staff appears to be taking the position that the words, “Charter or bylaw inclusion if
practicable,” create a basis for distinguishing the Proposal from the approximately 44 times in
the last three years where the Staff concurred that company policies similar to the Company
Policy substantially implemented stockholder proposals similar to the Proposal. However, the
operation of the Company Policy and — as discussed in the opinion of Potter Anderson — the
Board’s processes and fiduciary duty under the Company Policy are identical regardless of
where the Company Policy is embodied. In this regard, we believe that the Staff’s denial of no-
action relief reflects an arbitrary and unjustified reliance on the -form of the Mﬁ]rover the
substance of the Company Policy. Thus, the Staff appears to be returning to a “formalistic,”
form-over-substance approach — previously rejected by the Commission in adopting the current
version of Rule 142-8(i)(10) — of requiring total compliance with a stockholder proposal in order
for a company to “substantially implement” the proposal. Some have suggested that the Staff’s
position might be premised on the notion that including the language of the Company Policy in
the certificate of incorporation or bylaws would provide stockholders additional rights under the
Company Policy. While it is not clear that the Staff has indeed embraced such a distinction, we
believe that it would be inappropriate for the Staff to do so, because it would be inconsistent with
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the Rule 14a-8(i}(10) standard of looking at the steps taken to implement a proposal, and would
instead take into account hypothetical speculation that the company in the future may take an
action that is inconsistent with its own policies.? See, e.g., Johnson & Johnson, Inc. (avail.
Feb. 17, 2006) (concurring that existing policies and procedures substantially implement a
proposal addressing future conduct); Consumers Bancorp Inc. (avail. Aug. 11, 2003) (concurring
that the company substantially implemented a proposal requesting that directors of the company
and its subsidiaries “not be compensated for service on the Board or its Committees” where the
boards of the company and the subsidiaries passed resolutions eliminating all such
compensation, even though they could restore such compensation in the future).

We recognize that the Staff previously has not concurred that a company could exclude a
proposal that requested that a governance change be effected through a certificate of
incorporation or bylaw when the company sought to effect the governance change through
another mechanism. See, e.g., Lucent Technologies Inc. (avail. Oct. 28, 2004) (company policy
providing for stockholder approval of golden parachutes did not substantially implement a
stockholder proposal requesting a bylaw to that effect); PG&E Corp. (avail. Feb. 28, 2002)
(company policy on confidential voting did not substantially implement a stockholder proposal
requesting that the company amend its bylaws to require confidential voting). However, at least
in the instant case, we believe that this distinction is inconsistent with the Commission’s
rejection of a “formalistic” approach to the substantially implement exclusion in Rule 14a-
8(iX(10). The Company’s Board, in the exercise of its fiduciary duties, determined that the best
method of addressing the matter was to maintain the long-standing Company Policy rather than
amend the Company’s Restated Certificate of Incorporation or Bylaws. This distinction does not
warrant the Company’s stockholders having to address the matter that has “already been
favorably acted upon by management.” 1976 Release. Moreover, various Commission rules
now recognize that significant corporate governance principles may be implemented by means

4 We note that, because a company’s board typically has the power to amend the company’s
bylaws, if a company had adopted a bylaw provision having the same terms as the Company
Policy and later, in the exercise of its fiduciary duties, determined that it should act in a
manner that might be viewed as inconsistent with the bylaw, the board would amend the
bylaw so that its actions were not inconsistent with the bylaw, It is also ml‘p?mttb note
that stockholders have the ability to challenge the conduct of a board of directors in adopting
or eliminating a rights plan even without the existence of a bylaw or govemance policy. See,
e.g., Loventhal Account v. Hiiton Hotels Corp. 2000 WL 1528909 (Del. Ch., Oct. 10, 2000);
In re Gaylord Container Corp. Shareholders Litigation, 753 A.2d 462 (Del. Ch., 2000); KLM
Royal Dutch Airlines v. Checchi, 698 A.2d 380 (Del. Ch., 1997); In re Sea-Land Corp.
Shareholders Litigation, 642 A.2d 792 (Del. Ch., 1993); Moran v. Household Intern., Inc.,
490 A.2d 1059 (Del. Ch., 1985).
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cc: Sandra Leung, Bristol-Myers Squibb Company
John Chevedden

Christopher Cox, Chairman

Cynthia A. Glassman, Commissioner

Paul S. Atkins, Commissioner

Roel C. Campos, Commissioner

Annette 1.. Nazareth, Commissioner

Martin P. Dunn, Acting Director, Division of Corporation Finance

70340687_8.DOC
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Sandra Leung

Vica President & Secrotary
% Bristol-Myers Squibb Company

345 Park Avenue New York, NY 10154
Tel 212-546-4260 Fax 2128050622
pandraleung@®bma.com

December 22, 2005

Vid FEDERAL EXPRESS

13 ~y
o f_«sn
PUBLIC REFEREXSLCZPY & 3
Office of Chief Counsel AN
Division of Corporation Finance 2, @
Securities and Exchange Commission 3_1[:_: P
100 F Street, N.E. . 2 o
Washington, D.C. 20549 Ei:,:;‘ 9

i

Re:  Stockholder Proposal of Charles Miller

Represented by John Chevedden
Securities Exchange Act of 1934—Rule 14a-8
Dear Ladies and Gentlemen:

This letter is to inform you that Bristol-Myers Squibb Company (the “Company”) intends
to omit from its proxy statement and form of proxy for its 2006 Annual Meeting of Stockholders
(collectively, the “2006 Proxy Materials™) a stockholder proposal (the “Proposal™) and a
statement in suppori thereof received from Dr. Charles Miller (the “Proponent™), who has
appointed Mr. John Chevedden to be his representative for all issucs pertaining to the Proposal.

Pursuant to Rule 14a-8(j), enclosed herewith are six (6) copies of this letter and its
attachments. Also, in accordance with Rule 14a-8(j), a copy of this letter and its attachments is
being mailed on this date to the Proponent and Mr. Chevedden, informing them of the
Company’s intention to omit the Proposal from the 2006 Proxy Materials. Pursuant to Rule 14a-
8(j), this letter is being filed with the Securities and Exchange Commission (the “Commission™)
no later than ¢ighty (80) calendar days before the Company files its definitive 2006 Proxy
Materials with the Commission. The Company hereby agrees to promptly forward to the
Proponent any response from the staff of the Division of Corporation Finance (the “Staff”) to
this no-action request that the Staff transmits by facsimile to the Company only. 225,

G333
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A copy of the Proposal and supporting statement, as well as related correspondence from
the Proponent, is attached to this letter as Exhibit A, The Company hereby respectfully request
that the Staff concur in our view that the Proposal may be excluded from the 2006 Proxy
Materials pursuant to Rule 14a-8(i)(10) because the Company has substantially implemented the
Proposal.

THE PROPOSAL

The Proposal requests that the Company’s Board of Directors (the “Board™) “redeem any
future or current poison pill, unless such poison pill is subject to a shareholder vote as a separate
ballot item, to be held as soon as may be practicable. Charter or by law inclusion if practicable.”

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because The Company Has
Substantially Implemented the Proposal.

4. Background

Rute 14a-8(i)(10) permits a company to exclude a stockholder proposal if the company
has substantially implemented the proposal. The Commission stated in 1976 that the predecessor
to Rule 14a-8(i)(10) “is designed to avoid the possibility of sharcholders having to consider
matters which have already been favorably acted upon by the management.” See Release
No. 34-12598 (July 7, 1976). The Commission has refined Rule 14a-8(i)(10) over the years. In
the 1983 amendments to the proxy rules, the Commission indicated:

In the past, the staff has permitted the exclusion of proposals under Rule 14a-
8(c)(10) only in those cases where the action requested by the proposal has been
fully effected. The Commission proposed an interpretative change to permit the
omission of proposals that have been “substantially implemented by the issuer.”
While the new interpretative position will add more subjectivity to the application

of the provision, the Commission has determined the previous formalistic

application of this provision defeated its purpose. Amendments to Rule 14g;§
Under the Securities Exchange Act of 1934 Relating to Proposals by Securifymade«.*:
Holders, Release No. 20091, at § ILE.S. (Aug. 16, 1983) (the “1983 Release™).

The 1998 amendments to the proxy rules, which (among other things) implemented the
current Rule 14a-8(i)(10), reaffirmed this position. See Amendments to Rules on Shareholder
Proposals, Exchange Act Release No. 40018 at n.30 and accompanying text (May 21, 1998).
Consequently, as noted in the 1983 Release, in order to be excludable under Rule 14a-8(i)(10), a
stockholder proposal need only be “substantially implemented,” not “fully effected.”
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The Staff has stated “a determination that the company has substantially impiemented the
proposal depends upon whether [the company's) particular policies, practices and procedures
compare favorably with the guidelines of the proposal.” Texaco, Inc. (avail. Mar. 28, 1991). In -
other words, Rule 14a-8(i)}(10) permits exclusion of a stockholder proposal when a company has
implemented the essential objective of the proposal, even where the manner by which a company
implements a proposal does not precisely correspond to the actions sought by a stockholder
proponent. See the 1983 Release; 4MR Corporation (avail. Apr. 17, 20600); Masco Corporation
(avail. Mar. 29, 1999); Erig Indemnity Company (avail. Mar. i5, 1999).

B. The Company's Policy

On December 9, 2003, the Company’s Board of Directors approved a policy (the
“Company Policy”) that we believe substantially implements the Proposal, and, accordingly,
pursuant to Rule 14a-8(i)(10), the Proposal may be properly omitted from the 2006 Proxy
Materials. The Company Policy is as follows: ‘

Board Policy on Stockholder Rights Pian

It is the company’s policy to seek stockholder approval prior to its adoption of a
stockholder rights plan, unless the board determines, with the concurrence of a
majority of its independent non-executive members, that, due to timing concemns,
it is in the best interests of the company’s stockholders to adopt a rights plan
without delay.

If a rights plan is adopted without prior stockholder approval, the plan must
provide that it shall expire unless ratified by stockholders within one year of

adoption.

A copy of the Company Policy is attached hereto as Exhibit B.!

C. ' Analysis

The Company Policy substantially implements the Proposal because it addresses the
essential objectives of the Proposal. The Proposal requests that the Board “redeem any future or
current poison pill, unless such poison pill is subject to a sharcholder vote as a separatesbatict
item, to be held as soon as may be practicable.” The Company Policy provides for stockholder
approval prior to the Company’s adoption of a stockholder rights plan, except under limited
circumstances where the Board, with the concurrence of a majority of independent non-executive

! http:!fwww.bms.conﬂaboutbms/corporate _governance/content/data/additpol html.
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members and in exercising its fiduciary dutics, determines that adopting a rights plan without
delay is in the best interest of the stockholders. Significantly, any plan adopted under such
circumstances must provide that it shall expire unless ratified by stockholders within one year of .
adoption. Thus, the Company Policy differs from the Proposal only with regard to the length of
time in which a rights plan adopted by the Board in the exercise of its fiduciary duties must be
submitted to a stockholder vote. In this regard, the Company Policy compares favorably with the
Proposal in addressing the essential objectives of the Proposal. We believe that, as a result of
adopting the Company Policy, the Proposal is excludable under Rule 14a-8(i)(10) because the

Company has substantidlly implemented it.

Staff precedent supports this analysis. Last year, the Staff permitted the Company to
exclude a substantially similar proposal submitted by Mr. Nick Rossi, represented by Mr.
Chevedden. In Bristol Myers Squibb Co. (avail. Feb. 11, 2004), the Staff concurred that a
proposal requesting that any rights plan adopted by the Board be submitted to a stockholder vote
“at the earliest possible shareholder election™ was substantially implemented by the Company
Policy since it requires any rights plan adopted without stockholder approval to expire unless
ratified by stockholders within one year of adoption. In its response, the Staff specifically noted
that the Company had adopted a policy that requires stockholder approval in adopting any rights
plan. Accordingly, the Company Policy substantially implements the Proposal pursuant to Rule
142-8(i)(10) just as the Company Policy substantially implemented the previous proposal.

In addition, the Staff has consistently permitted the exclusion of substantially similar
proposals submitted to other companies with substantially similar stockholder rights policies
pursuant to Rule 14a-8(i)(10). See Raytheon Co. (avail. Jan. 26, 2005); Home Depot , Inc. (avail.
Mar. 7, 2005); Safeway, Inc. (avail. Apr. 1, 2004); Hewlett-Packard Co. (avail. Dec. 24, 2003).

Finally, the Company Policy substantially implements the Proposal to the greatest extent
permitted under Delaware law. A stockholder rights policy that does not contain an exception
for actions necessary for the Board to act in a maaner required by its fiduciary duties, a so-called
“fiduciary out,” would be inconsistent with Delaware statutory and commeon law. See, eg.
Home Depot, Inc. (avail. Mar. 7, 2005); Safeway, Inc. (avail. Apr. 1, 2004); Hewlett-Packard
Co. (avail. Dec. 24, 2003). Thus, the Board has taken all possible steps to implement the
Proposal, and the Proposal is moot. As the Commission has stated, “the purpose of 14a-8(i)(10)
is to avoid...shareholders having to consider matters which have already been favorably acted
upon by management.” Release No. 34-12598. Agcordingly, as a-tésult of the adopfion of the
Company Policy, the Proposal is excludable under Rule 14a-8(i)(10) because the ConfFREY has

substantially implemented it.
CONCLUSION

Based upon the foregoing analysis, the Company respectfully requests that the Staff of
the Commission concur that it will take no action if the Company excludes the Proposal from its
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2006 Proxy Materials. We would be happy to provide you with any additional information and
answer any questions that you may have regarding this subject. Should you disagree with the
conclusions set forth in this letter, we respectfully request the opportunity to confer with you
prior to the determination of the Staff’s final position. If we can be of any further assistance in
this matter, please do not hesitate to call me at (212) 546-4260.

Sincerely,

Sandra Leung %"

Enclosures

cc: John Chevedden
Charles Miller




TEXAIBIT A"

Charles Miller o o e
23 Perk Circle : :;DJ EGEIFT
Great Neck, NY 11024 ' !h- ST
: Al !
Prof. Peter R Dolan NOv 2 ) ;!
S Myers Saul s e,
Bristol-Myers Squibb Company (BMY) o8 oy
345 Park Ave

New York NY 10154
Rule 14a-8 Proposal

Dear Prof. Dolan,

This Rule 148-8 proposal is respectfully submitted in support of the long-term performance of
our corpany. This proposal is submitted for the next annual sharcholder meetung. l}ulc 14a-8
requirements are intended to be met inchuding the continuous ownership of the required stock
value unti] after the date of the applicable sharcholder meeting. This submitted format, with the
shareholder-supplied emphasis, is intended to be used for definitive proxy publication. This is
the proxy for Mr. John Chevedden and/or his designec to act on my behsif in eharcholder
matters, inchuding this Rule 14a-8 proposal for the forthooming shareholder meeting b_efore,
during and after the forthcoming shareholder meeting. Please direct all fuhure commmunication 10
Mr. Chevedden at:

2215 Nelson Ave., No. 205
Redondo Besch, CA 90278
T: 310-371-7872

Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company.

Sincerely,
Chard ol J(. ¥ 095
Charles Miller Date

cc: Sandra Leung, Corporate Secretary

PH: 212 546-4260

FX: 212 605-9622

FX: 212 5464020 - R By




{November 19, 2005]
3 - Redeem or Vote Potson Pl

RESOLVED, Sharoholders request that our Board redeem any future or current poison pill,
unless such poison pill is subject to a sharcholder vote as a scparate ballot itzm, to be held &s
S00n as may be practicable, Charter or bylaw inclusion if practicable.

Thus there would be no loophole to allow exceptions to override a shareholder vote as soon 25 -
practicable. Since a vote would be as soon as practicable, jt could take place within 4-months of
the adoption of a new poison pill. To give our board valuable insight on our views of their
poison pill, a vote would occur even if our board had prompily terminated a new poison pill
because our board could turnaround and readopt their poison pill.

58% yes-vote
Twenty (20) shareholder proposals on this topic won an impressive $8% aversge yes-vote in
2005 through late-September. The Council of Institutional Investors www.eilorg formally
recommends sdoption of this proposal topic.

We supported this proposal topic in 2003 with our 69% yes-vote. Our Board then adopted &
policy to require shareholder approval of all poison pills. Paradoxically our Board then said they
could override our vote. The Corporate Library (TCL) htto:/fwwy thecorporatelibrary.com/ a
pro-investor research fim responded by stating that it did not believe that our Board's policy
constituted full implementation of the proposal.

Pllis Entrench Current Management
"Poison pills ... prevent shareholders, and the overall market, from exercising their right to
discipline management by rurning it out. They entrench the current management, even when it's
doing a poor job. They water dowp shareholders® votes."

“Take on the Strect" by Arthur Levitt, SEC Chairman, 1993-2001

Redeem or Vote Poison Pill
Yeson 3

Notes:
The above format is the format submitted and intended for publication.

Dr. Charles Miller, 23 Park Circle, Great Neck, NY 11024 submitted this proposal.

The company is requested to assign a proposal number (represented by “3" above) Pafcd on the
chronological order in which proposals are submitted. The requested designation of 3™ or higher
number allows for ratification of auditors to be itenr2. oo B i A

This proposal is believed to conform with Staff Legal Bulletin No, 14B (CF), September 15,
2004 including:




- Accordingly, going forward, we belicve that it would not be appropriate for companies to exclude
supporting statement language and/or an entire proposal in relinnce on rule 14a-8(i}(3) in the
following circumstances:

* the company objects to factual assertions because they are not supported;

* the company objects to factual assertions that, while not materially false or misleading, may be
disputed or countered;

* the company objects to factual assertions because those assertions may be interpreted by
sharcholders in a manner that is unfavorable to the company, its dirsctors, or its officers; and/or

* the company objects to statements because they represent the opinion of the shareholder
proponent or a referenced source, but the statements are not identified specifically as such.

Sce also: Sun Microsystems, Inc. (July 21, 2005).

' Please note that the title of the proposal is part of the argument in faver of the proposal. In the
interest of clarity and to avoid confusion tbe title of this and each other ballot item is requested to
be consistent throughout the proxy materials.

Please advise if there is any typographical question.

Slock.will be held until after the annual meeting.

Piease acknowledge this proposal within 14-days and advise the most convenient fax nurnber and
email address for the Corporate Secretary's office.

~




EXHIBIT B

Pollcy on Stockholdar Rights Plan

It Is the company's policy to seek stockholder approval prior to Its adoption of a
stockholder rights plan, uniess the board determines, with the concurrence of a
majority of its Independent non-executive members, that, due to timing concems, it
Is in the best Interests of the company's stockholders to adopt a rights plan without

delay.

If a rights plan Is adopted without prior stockholder approval, the plan must provide
that It shalf explre unless ratified by stockholders within one year of adoption.
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Potter
g Anderson
&N Corroon L1p

13313 North Marker Strect
PO Bin 951

Wimingion, DF 19899.0651
302 4184 6000

www.potterunderson.com

March 1, 2006

Bristol-Myers Squibb Company
345 Park Avenue L
New York, NY 10154-0037

Re:  Adoption of Bylaws and Policies

Ladies and Gentlemen:

You have requested our opinion as to certain matters of Delawarc law in
connection with your request that the staff (the “Staff”) of the Secunties and Exchange
Commiission (the “Commission™) reconsider its response, dated January 27, 2006, denying no-
action relief to Bristol-Myers Squibb Company, a Delaware corporation (the “Company™), with
respect 1o a stockholder proposal and a statement in support thereof (the “Proposal™) requesting
that the Board of Directors of the Company (the “Board”) “redeem any future or current poison
pill, unless such poison pill is subject to a stockholder vote as a separate ballot item, to be held as
soon as practicable. Charter or bylaw inclusion if practicable.” The Board had previously
addressed this topic through the adoption of a policy (the *“Policy”) requiring that (1) the
Company seek stockholder approval in advance of the adoption of a rights plan, unless a
majority of the independent non-executive members of the Board determines that it is in the best
interests of stockholders to adopt a rights plan without delay and (2) if a rights plan is adopted
without prior stockholder approval, it must provide that it will expire within one year of adoption
unless ratified by stockholders.

In connection with your request for our opinion, we have reviewed copies of: (1)
the Company’s Amended and Restated Certificate of Incorporation (the “Restated Certificate™),
(2) its Bylaws as amended to September 13, 2005 (the “Bylaws™), (3) the Proposal, (4) the
Policy, which we assume was duly adopted by all required Board action in the form provided to
us, (5) the letter, dated December 22, 2005, from Sandra Leung, Vice President aa_&Segrctg_ry of
the Company, to the Staff requesting concurrence with the Company’s view thaf‘ﬁ"jljfbposal
may be excluded from the Company’s 2006 ptoxy statement pursuant to Rule 14a-8 under the
Securities Exchange Act of 1934, and (6) the response of the Staff, dated January 27, 2006.

With respect to the foregoing documents, we have assumed (1) the authenticity of
all documents submitted to us as originals and the conformity with authentic originals of all
documents submitted to us as copies or forms, and (i1) that the foregoing documents, in the forms
submitted to us for our review, have not been and will not be altered or amended in any respect
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material to our opinions as expressed herein. We have not reviewed any documents other than
the documents listed above for purposes of rendering our opinions as expressed herein, and we
assume that there exists no provision of any such other document that is inconsistent with our .
opinions as expressed herein. Moreover, for purposes of rendering the opinion set forth herein, -
we have conducted no independent factual investigation of our own, but have relied exclusively
upon (i) the documents listed above, the statements and information set forth therein, and the
additional matters related or assumed therein, all of which we have assumned to be true, complete
and accurate in all material respects, and (ii) the additional information and facts related herein,
as to which we have been advised by the Company, all of which we have assumed to be true,
complete and accurate in all material respects.

Based upon and subject to the foregoing, and upon such legal authorities as we
have deemed relevant, and limited in all respects to matters of Delaware law, for the reasons set
forth below, it is our opinion that, regardless of whether the Policy were implemented as a
Board-enacted policy or through a Board-enacted amendment to the Company’s Bylaws, the
Board would be subject to the same duties under Delaware law and would be required in
carrying out those duties to undertake the same analysis and to utilize the same decision making
process in deciding whether o alter, amend or repeal the Policy.

The starting point for analysis is the Delaware General Corporation Law
(“DGCL") itself. Absent an express provision in a corporation’s certificate of incorporation to
the contrary, Section 141(a) of the DGCL vests in the Board the authority to manage the
corporate enterprise:

The business and affairs of every corporation organized under this
chapter shall be managed by or under the direction of a board of
directors, except as may be otherwise provided in this chapter or in
its certificate of incorporation. If any such provision is made int the
certificate of incorporation, the powers and duties conferred or
imposed upon the board of directors by this chapter shall be
exercised or performed to such extent and by such person or
persons as shall be provided in the certificate of incorporation.

8 Del. C. § 141(a). This managerizal authority includes the exercise of the Board’s autbority to -
adopt resolutions and policies.

The other statutory source of Board authority at issue here is Section 109(a) of the
DGCL which provides, in pertinent part, that ““any corporation may, in its®¢ggtificate of
incorporation, confer the power to adopt, amend or repeal bylaws upon the directors.” Article
EIGHTH, Section (b)(1) of the Company’s Restated Certificate of Incorporation implements this
authority, conferring on the Board the power to “make, alter, amend and repeal” the Bylaws.
Section 55 of the Bylaws is consistent with this delegation of authority, expressly providing that,
by a vote of a majority of the whole Board, the Board may make, alter, amend or repeal the
Bylaws. Neither the Restated Certificate of Incorporation nor the Bylaws place any restrictions
on the scope of the Board’s authority in this regard.
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In taking action in furtherance of its managerial authority, the board of directors
may utilize a number of methods. Typically, a board takes action on specific matters through the
adoption of resolutions. 8 W. Fletcher, Fletcher Cyclopedia of the Law of Private Corporations
sec. 4166, at 595 (perm. Ed. Rev. vol. 2001). It may also act to establish a board policy, which’
tends to cover matters that are more forward-looking. In either case, the board of directors
retains the authority to amend or rescind the action taken, absent some contractually binding
agreement by the board restricting its ability to do so.! Chancellor Chandler recently described -
this proposition as an “elementary principle of corporate law.” Unisuper Ltd v. News Corp.,
C.A. No. 1699-N, Chandler, C. (Del. Ch. Dec. 20, 2605).’

Case law is likewise clear that, where the board of directors is granted the
authority to adopt, amend and repeal bylaws (as is the case here), the board has the unilateral
power to exercise that authority. See Kidsco, Inc. v, Dinsmore, 674 A.2d 483, 492 (Del. Ch.)
(“although the by-laws are a contract between the corporation and its stockholders, ... the
contract was subject to the board’s power to amend the by-laws unilaterally,” and created a no
“vested right” in stockholders that would prohibit such an amendment) (citation omitted), aff’d.,
670 A.2d 1338 (Del. 1995) (TABLE); American Int’l Rent a Car v. Cross, 1984 WL 8204 (Del.
Ch. May 9, 1984) (refusing to enjoin board’s amendment of bylaw that had been submitted to
stockholders because plaintiff did not meet its burden of rebutting presumption the board acted in
the good faith belief its actions were in the best interests of corporation and its stockholders).

Regardless of the method by which the Board exercises its statutory authority,
directors have an unyielding fiduciary duty to protect the interests of the corporation and to act in
the best interests of the corporation’s stockholders.® That unyielding fiduciary responsibility has

' We are aware of no agreement by the Board limiting its ability to alter, amend or repeal the
Policy, and we assume that no such agreement exists.

* More specifically, the Chancellor stated:

This Court’s statement about board policies in [In re General

Motors {(Hughes) Litig., 2005 WL 1089021 (Del. Ch. May 4,

2005)] simply reiterates an elementary principle of corporate law:

If the board has the power to adopt resolutions (or policies), then

the power to rescind resolutions (policies) must reside with the

board as well. An equally strong principle is that: If a board

enters into a contract to adopt and keep in place a resolution (or a

policy) that others justifiably rely upon to their detriment, that gy 1.
contract may be enforceable, without regard to whether resolutions

(or policies) are typically revocable by the board at will.

Unisuper, mem. op. at p. 13.

> E.g., Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985); Guth v. Loft Inc, 5 A.2d 503,
310 (Del. 1939).
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been characterized by the Delaware courts as involving a “triad” of duties: due care, good faith,
and loyalty.! Those fundamental duties can best be summarized as follows:

The duty of due care requires directors to exercise that degree of care and-
prudence that would be expected of them in the management of their own affairs. In doing so,
the duty of care requires directors to inform themselves of all reasonably available information
that is material to their decisions and to take the time and opportunity to consider such’
information and to deliberate over their decisions. :

The duty of good faith requires directors to base their decisions on considerations
relevant to the corporation and all of its stockholders, and not to abdicate responsibility for
ensuring that these considerations are taken into account. Good faith requires that directors act
honestly, in the best interest of the corporation, and in a manner that is not knowingly unlawful

or contrary to public policy.

The duty of loyalty requires a director to place the interest of the corporation and
its stockholders first when making decisions that affect the corporation and generally prohibits a
director from using his or her corporate position to realize personal gain at the expense of the
corporation.

The Delaware Supreme Court has emphasized that this tripartite “fiduciary duty
does not operate intermittently but is the constant compass by which all director actions for the
corporation and interactions with its stockholders must be guided.”® Therefore, in our opinion,
if the Board were to consider altering, amending or repealing the Policy — whether it has been
implemented through a Bylaw, a resolution, or a Board policy — the directors must satisfy the
same fiduciary duties.®

' Delaware Courts have applied these equitable fiduciary duty principles in the
context of board action to amend bylaws. See Schnell v. Chris-Craft Industries, Inc., 285 A.2d
437 (Del. 1971) (applying equitable principles to invalidate. board’s amendment of bylaw
governing annual meeting date.); Hubbard v. Holiywood Park Realty Enterprises, Inc., 1991 WL
3151 (Del. Ch. Jan. 14, 1991) (ordering board to waive application of otherwise valid advance

* Malone v, Brincat, 722 A.2d 5, 10 (Del. 1998); Cede & Co. v. Technicolor, Inc., 634 A.2d 345,
361 (Del. 1993) (“Technicolor 1I”). Some cases have questioned whether good faith is
appropriately characterized as a separate duty, or whether it merely represents 2 different way to
analyze directors’ compliance with their duties of care and loyalty. See In re The Walt Disney
Company Derivative Litig., C.A. No. 15452, Chardler, C. (Del. Ch. Aug. 9, 2005}(;‘2)'%“1};_&"),
mem. op. at 105-06. Nevertheless, as the Delaware Supreme Court has referred to a “riad” of
duties, and the Chancellor in Disney II analyzed good faith separately from due care and loyalty,
we have also addressed good faith as a separate “duty” in this opinion.

5 Malone, 722 A2d at 10.

¢ Wedo note, however, that, while the duties of the Board remain the same in all circumstances,
the precise anatysis required of the Board may vary depending on the context in which the action
is taken. See McMullin v. Beran, 765 A.2d 910, 918 (Del. 2000).
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notice by law). And in the recent Unisuper case, Chancellor Chandler applied the same fiduciary
duty concepts in evaluating a claim relating to a board policy (although he ulumatc]y dismissed
the fiduciary duty claim on substantive grounds). Unisuper, mem. op. at p. 25.7

Accordingly, in our opinion, in making any future decision about whether to alter,
amend or repeal the Policy, the Board’s fiduciary duties under Delaware law would require the
directors to focus on the same issues and analyze the same factors, whether it was considering an -
amendment to or repezl of a Bylaw or of a Board policy. That is, the Board would be required to:

. Obtain and consider all material information
reasonably available to it under the circumstances then existing
about the implications of the proposed action;

» ° If appropriate in the good faith business judgment
of the Board 10 do so, consult with its advisors (both inside and
outside the Company) as to the legal and practical aspects of its
decision.

. If the action has “anti takeover” implications,
determine to what threats the proposed actlon responds and
whether the response is proportionate to that threat;® and

7 We do not think that either the Unisuper trial court opinion referred to above or the
Chancellor’s earlier trial court opinion in the same case, Unisuper Ltd. v. News Corp. L.td., C.A.
No. 1699-N, Chandler, C. (Del. Ch. Dec. 20, 2005) (“Unisuper I"), represents a change in the
Delaware law regarding the substance of policies relating to the adoption of “poison pill” rights
plan such as the Policy. Among other things, the policy at issue in Unisuper and Unisuper I
contained no restriction on the ability of the News Corp. board to adopt a rights plan in the first
instance. Rather, it involved a vote requirement for the continuation of a rights plan adopted
without a stockholder vote. Additionally, Unjsuper involved allegations of a bargained-for
exchange of promises between the News board and stockholders, who allegedly took action
beneficial to News in reliance on the News board’s commitment to take a number of actions,
including adopting the policy at issue there. As we understand it, no such quid pre quo is
involved here. For these reasons (among others), we think that the law prevailing prior to
Unisuper I, which, in our view, requires a board adopting a policy restricting the board’s ability
to adopt a rights plan to include language permitting the board to adopt a rights plan without the
delay attendant with a stockholder vote if required in the exercise of the directors’ fitkiiary
duties, continues to be valid and to govern the permissible scope of such policies. See 8 Del. C.
§ 141(a); Quickturn Design Systems v. Shapiro, 721 A.2d 1281 (Del. 1998) (invalidating rights
plan redemption restriction); Unocal Corp. v. Mesa Petroleum Co., 493 A_2d 946, 953 (Del.
1985) (board has duty to “protect the corporate enterprise” from harm reasonably perceived).

' See Unocal Corp. v, Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).
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. Vote to approve or disapprove the action as the
directors determine in good faith to be in the best interests of the
Company and its stockholders.’

This opinion is rendered solely for your benefit in connection with the foregoing
and may not be relied upon by any other person or entity, or be furnished or quoted to any person
or entity, other than the Securities and Exchange Commission (the “SEC”) and Gibson Dunn & -
Crutcher, the Company’s outside counsel, in connection with any correspondence with the SEC
for any purpose without our prior written consent, except that we agree that the companies listed
in Gibson Dunn & Crutcher’s letter to the Office of Chief Counsel of the Division of Corporation
Finance of the SEC dated March 1, 2006 may refer to this letter in connection with their

individual reconsideration requests directed to the SEC.

Very truly yours,

Crtte dutorem Corroom LLL

720627v4

® We note in this regard that the Board vote required to adopt or amend a Bylaw is different than
that required to adopt or amend a policy. The vote to amend a Bylaw is the vote of a majority of
the whole Board (see Bylaw 55) while the vote required to adopt or amend a policy is the vote of
a majority of the directors present at a meeting at which a quorum is present, see Bylaw 20.




